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1.      ORDERS AGAINST WHICH THE O.A IS FILED
The O.M. S.F. No. 38/37/08-P &PW(A) 03-10-2008 and dated11-02-2009 issued by the first and second respondent rejecting the representations of the applicants submitted for fixation of their pension pursuant to the recommendations of the VI CPC with effect from 01-01-2006.
2.      JURISDICTION:

The applicant submit that the original application filed is well within the jurisdiction of this Hon’ble Tribunal as provided under section 14(1) of the Administrative Tribunal Act,1985.

3.
LIMITATION:

The  applicant submit that the original application filed is well within the limitation period as prescribed under section 21(1) of the Administrative  Tribunal Act,1985.
FACTS OF THE CASE:

(i)
The applicants herein respectfully submit that all of them had retired from service prior to 01-01-2006 while working as Senior Administrative Grade (SAG) Officers in the pay scale of Rs5900-200-6700 (IV CPC)/18400-500-24000 (V CPC) in the Indian Railway. The said scale is known as S-29 in PB-4,(pay band). The recommendation of the VI CPC which came into effect w.e.f.01-01-2006 have been accepted by the Govt. on 29-08-2008 with certain modifications. The corresponding pay scale recommended by VI CPC is Rs 39200-67000 with the grade pay of Rs 9000/- in PB-4,whereas the Government fixed the scale of pay Rs. 37400-67000 with the grade pay of Rs.10000/-. All the pay scales starting from Rs.14300-400-18,300 to 22.400-24,500 (S-24 to S-30) were included in PB-4.Though the SG, SAG and HAG were put in the same PB4,the distinction was maintained by giving different starting salary in

Same pay scale and giving them separate grade pay of Rs. 8,700,10,000,12,000 respectively. Even though the VI CPC recommended only Rs 15,600-39100 to the pay scales of 14,300-400-18300 (S24),15100-400-18300 (S25),16400-450-20000 (S26) and 16400-450-20900 (S27), the Govt. fixed higher pay scale of Rs. 37,400-67,000 and higher grade pays. Likewise, the pay scales of 22,400-600-26,000 (S31) and 24050-650-26000 (S 32) which were also in PB4, earlier were granted higher pay scale of Rs. 75500-80000 with no grade pay and were designated HAG. It is only SAG scale of S-29 and HAG scale of pay S-30 of PB-4 who were discriminated. The scales lower and higher i,e., JAG and HAG were granted most higher scales than were recommended by the VI CPC. It is not understandable as to why SAG scale of S-29 and HAG scale of S-30 were left out and isolated by the Govt. from being granted higher scales of pay as was done in the cases of S-24 to S-27 and S-31 and S-32. The Govt. fixed the scale of pay Rs.37,400-67,000 and the grade pays of Rs.10,000 and 12,000 t0 S-29 and S-30. Mere grant of Rs.10000/- more grade pay than the one recommended by the VBI CPC is not going to solve the problem and redress the genuine grievance of the officers in the said scales. 

(ii).      It is only an eyewash act on the part of the Govt. The scale holders of S-29 and S-30 were meted out raw deal and discrimination. JAG officers holding lower scales of pay i,e.,S24 to S-27 and discharging lesser nature of duties and responsibility were brought on par with the SAG/HAG officers who were holding  higher scales of pay i,e., S-29 and S-30 and were discharging higher and independent nature of duties and responsibilities. Some in fact functioned as heads of Departments and DRMs.The Govt. by granting only one scale i,e., 37400-67000 to all of them resorted to the treatment of unequal in hierarchy as equals which is violative of Art. 14 and 16 of the Constitution of India. The S-29 scale holders were drawing the pension of Rs.14,700/- in the pay scale of Rs.18400-22400 as per the rule of 50% of the minimum pay in the said scale of pay and the attached grade pay as on 31-12-2005. Thereafter, the recommendations of the VI CPC submitted on 24-03-2008 were accepted by the Govt. of India on 29-08-2008 with certain modifications. they have come into effect from 01-01-2006. As per the modifications made by the Govt. of India, the pay  scale 37,400-67,000 was fixed for pay band PB4 which includes S-24 toS30. S-31 and S-32  of pay band 4 were designated as HAG+  and were put in the pay scale of Rs. 75,500-80,000. The applicants come under pay band 4 as S-29 with pat scale of Rs. 37,400-67,000. Though the SG,SAG and HAG were put in the same pay band 4, the distinction was maintained by giving them different salary in the same pay scale and giving them separate grade pay of Rs.8,700/-,10,000/-,12,000/- respectively.

(iii)
 The VI CPC accepted the principle of modified parity and prepared the table showing the revised pension of Rs.23,700/- in place 13,700/. While doing so, the commission put a proviso that the pension will not be less than sum total of the minimum pay in the pay band and the ‘grade pay’ corresponding to the pre-revised scale from which the pensioners had retired and stipulated that to the extent change would need to be allowed in the table. The Govt. of India issued Memo No. F. 38/37/08-P & PW(A), dt:01-09-2008. The Presidential sanction was issued rfor regulation of pension/family pension with effect from 01-01-2006 to all pre 2006 retirees. As per para 4.2 of  dt: 01-09-2008,the fixation will be subject to the provision that the revised pension, in no case shall be lower than 50% of the “minimum of the pay in the pay band” plus the grade pay corresponding to the pre-revised pay scale from which the pensioner had retired and in the case of HAG+ and above scales, this will be fifty percent of the minimum of the revised pay scale. The OM dt: 01-09-2008 of Govt. of India was adopted by the Ministry of Railways also vide letter dt:08-019-2008 making it applicable to all pensioners as on 01-01-2006.  The tables 23-30 notified by the Railways Prescribe the revised for senior officers. The table 27, in particular, pertains to the applicants. According to the said table, the minimum pay in the pay band for the pre-revised basic pay of Rs. 18,400/- has to be fixed at Rs.44200/- with addition of the grade pay of Rs. 10,000/-, the total being Rs.54.300?-. In terms of the recommendations of the VI CPC contained in05-01-047 r/w para 4.2 of the OM dt: 01-09-2008,the minimum pension payable to the applicants would be Rs. 27,150/-. Instead of this, the applicants pension is fixed at Rs. 23,700/- only. 
          The revised pension of the applicants was fixed at Rs. 23,700/- being the replacement pension for the pre-revised pension plus dearness pension (DP) which in the cases the applicants was RS.13700/-(9200+4500). The said method of fixation of revised pension followed is erroneous, illegal and arbitrary. It is thus apparent that the principle of fixations of pension as recommended by the VI CPC and accepted by the Govt. vides OM dt: 01-09-2008 has not been followed by the respondents deliberately. Being aggrieved by the said anomaly in fixation of pension and giving different pensions to different retirees based only on their dates of retirement, the applicants submitted representations on 12-02-2009(A-7) 20-01-2009 (A-13) , to the respondents. Their association also represented on 02-03-2009,20-03-2009 and 11-04-2009. However, these representations submitted on the  same lines were rejected by the 1st  and 2nd  respondents vide impugned OMs F. No. 38/37/08-P &PW (A) dt: 03-10-2008 and dt: 11-02-2009. The same are challenged by pre-2006 retirees of HAG S-30 scale holders in O.A No. 1187/2009 in this hon’ble Tribunal. During the pendency of the said OA the first respondent issued on dt: 20-08-2009 granting the pay scale of Rs.67,000-79,000 w.e.f. 01-01-2006 to S-30 scale holders. The applicants herein also are entitled for upgradation of the scale to 67,000-79.000 on par with S-30 scale for the reasons and on the following grounds.     
5.      GROUNDS FOR MAIN RELIEF: 
(1)         The impugned OM dt:11-02-2009 is illegal, arbitrary and unconstitutional. It seeks to discriminate the applicants on the ground that they are pre- 2006 retirees and benefit of upgradation of posts subsequent their retirement is not applicable to them. It is respectfully submitted that their was no upgradation  and it is only revision of pay of different grades of officers. Even otherwise that cannot be a ground to discriminate the applicants in matter of fixation of revised pension. The said position is clear from the tables furnished by the respondents for the purpose of fixation of revised pension. In the impugned memo, the respondents 1 and 2 relied on OM No. 38/37/08-P &PW dt: 03-10-2008 issued by Respondents No.1 by way of clarification/modification to the OM dt:01-09-2008. By way of an executive instruction, the OM dt: 01-09-2008 which has presidential sanction cannot be clarified or modified which discriminates the applicants.
(2)        It is submitted that pre 1996 pensioners in Grades S-29 & S-30 were getting the same pension in the revised pay scale and this continued for decade. But now after implementation of the 6th pay commission report, while the pension of S-29 retiree has been fixed at 23,700/-,that of the S-30 retiree has been fixed at Rs. 33,500/-,though they were getting same pension earlier. there is no rational basis for this and the petitioners are also entitled to the same pension. Not granting the same amounts to hostile discrimination and is arbitrary and violation of Article 14 of the Constitution of India. 
(3)          The respondents are deliberately misreading the law with respect to computation of pension in the case of petitioners and others similarly situated pensioners. Instead of taking the minimum pay equivalent to pre-revised basic pay of and grade pay of Rs.10,000/-, the respondents have taken the minimum of revised scale pertaining to PB-4 i,e., Rs 37,400/- + grade pay of Rs. 10,000/-. This is fallacious and arbitrary and was not the intention of the 6th Pay Commission which had accepted the principle of modified parity. Since the same had already been accepted by the Government by OM dated:01-09-2008, it could not be modified/clarified by an executive instruction, which did not have Presidential sanction.
(4)          It is not permissible for respondents to misread the words contained  in OM dated:01-09-2008, while accepting the recommendations of the 6th Pay Commission, the words used were ‘minimum pay in the pay band’ and not ‘minimum in the pay band’. In other words, pay in PB-4 (as applicable to the petitioner) would mean the pay drawn or payable to him in PB-4 of Rs. 37,400-67,000 and not merely 37,400. It is impermissible for the respondents to omit the word ‘minimum pay’ in the pay band and not giving any meaning to it.
(5)
 It is also submitted that the respondents are trying to deny relief to the applicants by shifting the emphasis on the words by the 6th Pay Commission and in its acceptance order dated: 01-09-2008. Instead of clubbing ‘minimum pay in the pay band’ with ‘grade pay’ and then fitting the total to the corresponding to pre-revised pay scale from which the applicants had retired. they are seeking to omit words ‘minimum pay’ and ‘corresponding to the pre-revised pay scale from which the applicants had retired’ only with the intent to deny relief to the those, who has put in more than 33 years of service. This method of interpretation is not permissible.

(6)
That the respondents have resorted to gross discrimination between the pre-2006 retirees and the post-2006 retirees in the matter of fixation of pension, based only on the dates of their retirement. It has led to creation of un-equals among equals. It amounts to dividing a single homogeneous class of pensioner into two groups and subjecting them to different treatment. Date of retirement can not be a valid criteria for classification, for if that be the criteria then those who retire at the end of every month shall form a class but themselves which is too microscopic a classification and would be violative of Article 14 of the Constitution of India since ‘pensioners’ form a class as a whole.

(7)
That a person eligible for pension at the time of his retirement and thereafter surviving till the time of subsequent amendment of the relevant pension scheme becomes eligible to, get enhanced pension. The benefit available to same class of pensioners cannot be denied to him on the ground that he had retired prior to the date on which the aforesaid additional benefit was conferred. This view has been upheld in the case of.  This view has been upheld in the case of ‘V. Kasturi’, reported in (1998) 8 SCC 30 and followed in the case of Union of India & others Vs. S.P.S. Vains (Retd.), (judgment rendered on 09-09-2008 in Civil Appeal No. 5566/2008).2008(2)scc(loos)P.838
(8)
In accordance with the law laid by the Supreme Court in the case of V. Kasturi, the applicants are entitled to enhanced pension which would be admissible to the same class of pensioners now.  It would be appreciated that a category ‘A’ officer enters PB-4 on completion of 13 years of service, and the span of PB-4 has been determined by the 6th Pay Commission to be of 20 years.  On superannuation after 33 years of service a officer in PB-4 would be getting a pension of:-


(1)
Retired in S-24 to S-27
67000 + 8700
=
37,850








2


(2)
Retired in S-28 to S-29
67000 + 10000
=
38,500








2


(3)
Retired in S-30

67000 + 12000
=
39,500








2

The applicants have put in 33 years of service a full time span of service and are entitled to a pension which would be admissible to an officer holding equal rank on superannuation after 33 years of service.  There should not be any discrimination.

(9)
That it is submitted that the approach of the Govt. is unreasonable and discriminatory.  A SAG officer drawing a salary of Rs.18,400/- in the pre-revised pay scale would start getting a minimum salary of Rs.54,400/- immediately after 01-01-2006 and upon his retirement on 31-01-2006, his pension would work out to Rs.27,200/- (50% of Rs.54,400/-).  On the contrary, the old pensioners in the revised replacement scale of Rs.18,400/- would be entitled to only Rs.23,700/- and not even Rs.27,150/-.  This classification is unreasonable and irrational and is contrary to the Hon’ble Supreme Court’s views in the case of “D.S. Nakara” reported in 1983 (1) SCC 305.

(10)
That the aforementioned fallacy of the respondents has resulted in disbursement of two different pensions for the same post of SAG category.  Resultantly, an official belonging to the SAG category retiring after 01-01-2006 would get a minimum monthly pension of Rs.31,925/- whereas a pensioner belonging to the same category but having retired prior to 01-01-2006 has been given monthly pension Rs.25,312/- only.  This is anomalous and contrary to the law laid down in “DS Nakara” case.

6.
DETAILS OF REMEDIES EXHAUSTED:

Under the facts and circumstances hereinabove the applicant does not have any alternative efficacious remedy.

7.
MATTER NOT PREVIOUSLY FILED:


The applicants herein submit that they have not filed any other OA or any case before any other Court to the same subject matter nor any Writ Petition is filed in this regard. 
8.
MAIN RELIEF:
Therefore, it is prayed that this Hon’ble Tribunal may be pleased to quash the OM bearing F.No. 38/37/08-P & PW (A), dt: 03-10-2008 and also F.No. 38/37/08-P & PW (A) dt: 11-02-2009 issued by the respondents No.1 & 2 declaring them as illegal, arbitrary and unconstitutional in so far as the applicants are concerned and direct the respondents to refix the monthly pension of the applicants at Rs.33,500/- on par with that admissible to HAG officers who retired from service on before 01-01-2006 after completion of 33 years of service with all consequential benefits such as payment of arrears etc. with interest @ 12% per annum and pass any other order or orders as in deemed fit, proper, necessary and expedient in the circumstances of the case.

9.
INTERIM RELIEF:


The applicants further pray that this Hon’ble Tribunal may be pleased to fix an early date for final disposal of the OA in the interest of justice and pass any other order or orders as in deemed fit, proper, necessary and expedient in the circumstances of the case.

10.
POSTAL ORDERS ETC.:


An Indian Postal Order No. 41G517374ated: 02-07-2009for Rs.50/- (Rupees Fifty only) drawn in favour of Registrar, Central Administrative Tribunal, Hyderabad Bench, Hyderabad is enclosed herewith.

11.
DETAILS OF INDEX:


An index showing the details of the Material Papers to be relied in the case is enclosed herewith.

12.
ENCLOSURES:

(i) Vakalathnama

(ii) Postal Order for Rs.50/-

(iii) Chronology of Events & material papers index.

(iv) Material papers.
VERIFICATION 

We, (1) A.J.Gurushankar, (2) K.S.John, (3) P. Narayana Reddy. (4) U.Narsimha Rao. (5) M.Viswanathan, (6) P.Sundra Rajan, (7)P.Ramanna, (8) C.Ramchandraiah, (9) H.Hariprasd Babu, (10) B.Prabhakar Rao, (11) C.V. Ramanaiah, (12) H.V.Sanjeeva ao, (13) 
N. Krishan, (14) M. Dinamani, (15) L.N.Rao, (16) R.Srinivasan, (17) M.Krishna Rao. (18) P. Seetaramaiah,do hereby verify that the contents as stated from paragraph Nos. 1 to 4 are true and correct to the best of our Knowledge,belief and on information and contents of paras 5 to 12 are based on legal advise and hence verified on this the 15th day of September.2009.

Place : Hyderabad

Date : 15-09-2009
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